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The views expressed in this paper are those of the author 
and not necessarily those of the Commission. 


the Residential Tenancies Act (1979 "(Ont.) c." 78) was passed 
by- the taegislature of VOntariro: on oune 21s) LOV9e> it was to 
come into force by proclamation on a day to be named. On 
August 17, 1979, the Lieutenant-Governor proclaimed Sections 
te, "45,7760" 6,- TO tO 78° fo feo fly ay one eo eee 
tO 71345 137,138 59( 2) a0 andl ai Ss ihese= secrions, Thor 
the most part, deal with the operation and procedure of the 
Residential Tenancy Commission and its administration of the 
system of rent review outlined in Part XI of the Act. The 
remaining sections of the legislation relate primarily to 
differences that may arise between landlords and tenants. 
These sections have not been proclaimed as a result of 
decisions by “the Ontario Court ‘of Appeal and the “supreme 
Court of Canada in a constitutional reference dealing with 


certain important provisions of the Act. 


This study examines those decisions, detailing what 
they covered and summarizing both the arguments advanced to 


the courts and the courts' reasons for their findings. 


INTRODUCTION 


The? Residential Menancres, ActUrestablacshéedthe Residentiad 
Tenancy Commission and attempted to give it the power to 
regulate and supervise all aspects of landlord and tenant 
relations. Provisions of the Act empowered the Commission 
to deal not only with rent review but also with all other 
issues arising between landlords and tenants, including 
matters, such as the payment of arrears in rent and the 
eviction of tenants; that county court qudges Had been 
dealing with for sometime under the  orovisetons (Of tele 
Landlord. and ‘Tenant Act. It was hoped (thar tne heside murat 
Tenancies Act would contain, in language comprehensible to 
laypeople, a complete code of the law governing relations 
between landlords and tenants and that the Residential 
Tenancy Commission would administer this code in a flexible 
and inexpensive manner. 

On July 18, 1979, the Lieutenant-Governor-in-Council of 
Ontario, Pursuant bo Section | of the one tit alone 


Ouestrons Act (R.S.0. 1970, c@. 79) referred tor tne Court oe 


Appeal the following questions about whether the British 


North America Act (1867) permitted the Legislature to give 


the Residential Tenancy Commission some of these powers: 


er erwin i hehe Tequclathive “autivomicy OL the 
Legislative Assembly of Ontario to empower the 
Reset lal tendancy. Comm ss ion. to- make an, Order 
evicting a tenant as provided in the Residential 
Teh e oe Cct. TEN acts made. to ee 





iS Wee witch, Cie =tegis batt vye aultcnoricy ot the 
Legislative Assembly of Ontario as provided in the 
Residential Tenancies Act, 1979 to emvower the 


imposed under the Act. [Emphasis added.] 


The Ontario Court of Appeal answered both of these questions 
negatively in a unanimous decision released on February 21, 
1980. An appeal by the Attorney-General for Ontario to the 
Supreme .Court,,of Canada was dismissed in. a unanimous 
gdecisitOneot thar, Court veleaseq on Mays 23, LIS. 

The Attorney-General for Ontario, joined in the Supreme 
Coumt Omeeanaval DY Che -athoune yS— emer dike wsOt. Ole le 
Provinces, -ardued in. Eavourmeot eine. Val Udiisty (oO fy cle 
legislation. JeJe, RODINet re, was appointed byasune. Court, of 
Ropeaie tO eargwe) against sve idan ya. Interestingly, 
representatives of both landlords and tenants also opposed 
the legislation. Ian G. Scott and others argued against it 
On. Dehialt ofa number, of tenant Gmeoups ya anawn, iivlius 
Melnitzer on behalf of various landlord groups. Mr. Justice 


Breiansebacksom noted, this sop0o0s ition or <both Wandlords and 


tenants in the Reasons for Judgement of the Supreme Court of 


Canadas .( 23 Dalek abocou, Doave 


Since ithe, enactment,i#n, 1976 of the; hkegislat ton 
assuring "“securnity,of stenunme" the County Cours 
Judges of Ontario have been dealing with matters 
agising out. of that, legislation, apparently, wien 
reasonable dispatch, as both landlords and tenants 
in the present proceedings have spoken clearly 
against, transfer, of jurisdiction in uw,espect of 
eviction and compliance Orders from the Courts to 
a special commission. 


THE SCOPE OF THE CONSTITUTIONAL ORE? BEENCE 


The findings of the courts applied not to the entire Act but 
only to those portions related to the two questions sub- 
mitted for consideration. (In explaining their decisions, 
both courts were careful to deal only with those particular 
questions. The Court of Appeal dealt with other aspects of 
the legislation to a greater extent than did the Supreme 
Court of “Canada; but 2t did so “only to provide backaround 
lor 1 Us ‘decision,) =in fact, perhaps Signiipvcanury Loumen. 
purposes Of the Commission “of inquiry dantco Resi@ent 1a 
Tenancies, both courts clearly indicated that the Act's Part 
XI, which relates to rent review, was not before them. The 


Ontario Court of Appeal, in its Reasons for Judgement (105 


Veehke. (oa) Leon, “SlaLea. 


In addition to its duties of an advisory nature 
and in making the public aware of the benefits and 
Obligations provided by the Act, the Commission, 
by Part X1 of , thes Act ,..is6..charged, with stheo ad- 
ministration of the provisions of the legislation 
relating to rent review, which are made applicable 
to all rent increase applications intended to take 
erfect.on. or afrterg december a, 549494 Theiss, 
however, appears to us to be an essentially 
administrative function and in our view it need 
not further concern any discussion or comment that 
follows. 


In the Reasons for Judgement of the Supreme Court of Canada, 


Mr. Justice: Dickson stated: 


In’ 1975 the Legislature of Ontario introduced The 
Residential’ Premises Rent Review Act, 1975 (Onta),,. 
(2nd. Sess. ). Cc. 2b2,. topedtabli she rent control fae 
ability, of the, province. -O_.administeraa rent 
review system, of course, in no way encroached on 
the traditional “Jurisdiction Of tne  .ecero nme 
Courts to order Cerminatlom, eV1er Lone said 


compliance. 


In other words, both courts were concerned only with those 
sections of the legislation that give Residential Tenancy 
Commissioners the power to order evictions or direct com- 


pliance with the Act. As Mr. Justice Dickson stated: 


The Residential Tenancy Commission is given a 
broad range of powers, under the Act; in the 
reference as I have noted, we are concerned with 
only two, power to make an,evaietion order and 
power to make a "compliance" order. These powers 
recur constantly throughout the Act; there are 19 
separate provisions which empower the Commission 
to make.an eviction.order)amd 17 (eepark te 
provisions empowering the Commission to make a 
compliance Order. Tllustrations of the former are 


found im (secUrons3 6.02)" relevi.cereon for, 1o0Tl— 
payment ob rent) +OSectien= Sosy) Coy) eviccion ror 
interference with safety or enjoyment of landlord 
Or O§ner “Cenantes =sectirom 41 (2c) “eviction Lor 
Carrying %on "ef alleqal “activity )\y “and oe cuLon 
51(1) (eviction where landlord requires premises 
for Nis own suse "Or “for ' sake). GUISE ACLoOne les 
the latter power are found in Section 28(4) (a) 
(landlord may be ordered to comply with obligation 
tofrepaLr is YSectivom 2912 any (Obl dat Tonto "supoliay 
Vittalieenvice's:) sSerc't ions 3 72°)" Caye i temaime, - Go 
repair damage willfully or negligently caused by 
heb. 


Given that the reference dealt only with the specific 


powers of eviction sand compliance, Tt 1s) important sto more 


specifically the sections wherein the Act attempted to 


provide those powers to the Commission. 


The following 


sections gavé- the Cothmission the power to Grder an 


eviction: 


Section 1714) Improper asSignment or subletting: 
remedy 

Sectiong20(2)) Overholding subtenant: remedy 

SECETONO3S6 CZN0cd Failure to pay rent: remedies 

Sect 10n” 3972) (ey Responsiborility> for’ reparr) Of) damage. 
remedies 

Sections 33:(3)/(d) Deemed interference by tenant: reme- 
dies 

Section 39 Prompt” €viction tor serivous preach of 
tenant" s* obligations to the landlord or 
others 

Sectron 42 je Illegal activities: remedies 

Section M4262)2(3 ) Obligations of public-housing tenants: 


remedy 


Section 


Section 


Section 


Section 


Section 


Section 


Section 
Section 
Section 
Section 


Section 


44(b) 


49(a) 


50 


a 1) 


a ai(‘ay) 


54 


Poa) 
5562.) 
56 

SOK 30 


68(2) (a) 


Tenant's failure to comply with order 
of Commission 


Enforcement of agreement or notice to 
terminate 


Shared accomodation 


Termination by landlord for own use or 
sale of premises 


Termination for demolition, change of 


use, Or major repairs 


Tenants "Or edvcational Anstitutions, 
employers, or condominiums 


Tenants not in need of public housing 
Tenants in need of public housing 
Order of government authority 
Caretaker who overholds: 


remedy 


Obligations of tenant (mobile-home 


park): remedies 


The following sections gave the Commission the power to make 


compliance orders: 


Section 


Section 


Section 


Section 


Section 


Section 


25x 80) 4 BH (al) 
28(4) (a) 
29(2) (a) 
30(2) (a) 
31(3) (a) 
32(4) 


Change of locks, rental unit: remedies 


Landlord’*s responsibility to repair: 
remedies 


Duty to not withhold vital services: 
remedies 


Duty to not: interfere; with safety or 
enjoyment: remedies 


No seizure of tenant's property: 
dies 


remne— 


Notice of legal name of landlord, etc.: 
remedy 


Section 33(8) Rent schedule: remedy 

Section 34(2) (a) Compliance with additional obligations: 
remedies 

Ssectr1on 35 (3) Entry by political canvasserns: remedy 

Section 37(2)(a) Responsitbawrty  Lorarepadmuor “damage 
remedies 

section 353(3) (a) buty to .not Interfere with; safety or 
enjoyment: remedies 

Section 40(4) (a) Compliance with additional obligation: 
remedies 

Section 41(2)(a) Tllegal activities: remedies 

Sectron “42:03 )(4)) Obligations of public housing tenants 

Section 64(4)(a) Compliance with obligations in mobile- 
home parks 

Section 68(2) (a) Obligations of tenant (mobile-home 


park): remedies 


In considering the effect of the two decisions, It is 


important to note that both, courts, simply geabdritivabatic 
Residential Tenancy Commission could not be empowered to 
make the compliance and eviction orders set out in the 
sections listed above. The decisions do not state that it 
is necessarily unconstitutional to combine, in one piece of 
legislation, general provisions dealing with landlord and 
tenant "matters “and special provisions relating Co vreme 
review. However, neither court indicated how the provisions 
of the Residential Tenancies Act might be altered so as not 
Co- break “the“ limitations Iimposedpeby Section 96 of seme 


British North America Act. 


THE DECISION IN THE ONTARIO COURT OF APPEAL 


This part of the paper will attempt to, summarize very 
briefly the decision of the Ontario Court of Appeal and the 
reasoning it used in making that decision. 

The Court began its reasons by noting that there was no 
GCOUbE that tthe vsub ectimatten, or thew hecident lal: Tenancies 
Acliotee Weewiechin thevexcimseive, leq verative: Jumirsorcoren or 
PNeMmprovince pursuant "to Section 92 vol the BritishaNoreéh 
America “Act: The doubts” raised with respect to the 
legis DattongwPit sad) Vretated "solely *torwie tier tie 
provisions of the Act empowering Commissioners to make 
eviction orders and to order compliance conflicted with the 


Proves VOnsMOf Section 96.0 thes Batis Nomen Amer at Calc ty, 


which states: 


The Governor-General shall appoint the Judges of 
thelsuperior, “district and- county courts in each 
province, except those of the courts of probate in 
Nova Scotia and New Brunswick. 


Thet@ourt’ then outlined the posrtion taken by the 
Attorney-General for Ontario in support of the Act. His 
mas or*®slbiilssion was’that (the power *to*make the orders in 
glestion was only*one*of "a “bread “array Of wowers and 
functions the Legislature had vested in the Residential 
Tenancy Gonmnishstons  ohe -urged—tne-court to’ look at these 


powers in the context of the Commission's overall duty to 
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Supervise and regulate landlord and tenant relations. He 
submitted that the Commission's adjudicative function was 
not one it was to exercise as a court-like tribunal or as 
part “or* the judicial process.” In suppest (of this ypcst ution, 


the Attorney-General contended: 


1. That the Commission rs not a ‘courte in the sense tEnat the 


word is used in Section 96. 


yd EVen—a.fthe  COMmLSS TON. 1Se%a (Coumty Vi tines aecouniiiot 


summary jurisdiction. 


The Court then outlined the position taken by those who 
opposed the legislation. Basically, they ancued) tna ioite 
powers in question were clearly judicial and intended to be 
exérciséed’ in’ aiadanner  charecterist Pcnoty ties) udnerat 
process. They also argued that the power to make eviction 
and compliance orders was readily identifiable with a power 
vested rn?’ Superior "andycountys (courts. aty-ahteisterm'es tot 
Confederation, -Pinally; those oppoging®the” legislation 
argued that the impugned powers went to the heart of the 
Commission's role under the Residential Tenancy Act. 

Before dealing specifically with the arguments, the 
Court postulated" eight Gqenéeraly prinei pl es Vehet sat Meranda 
should be used as a guide in considering issues raised by 
Section 96) ‘of Seve cB rdttus hh, Nort higAmemae au uicsee These 


principles were: 


idle 


At Whem hie’ walidrry Ste provincttel tbegaslatiton™ 1's 


challenged under Section 96, the primary question that must 


be asked is: 


Are the’ powers or® Jurisdiction’ in issue “analogous 
toy onidoethey broadly coniorm toyuithe tk pnd jor 
POWELrs tor’? JULrTSdTetron hrs torreally exercised by 
Superior, District or County? courte. 


If the answer to that question is yes, the legislation is 


tive id:. 


2.) In “most cases, 1t “Gs. .necessanry oringquire? Prt ombhe: ind 
of powers or jurisdiction exercised byitsuperlor,! ‘diuspnvce, 
Or county courts at the time vor Confederation.r Doimorco fs 
necessary to give Section 96 the scope and meaning intended 
at the time it was included in the British North America 


Act. 


35, In some cases, however, the subject matter of the 
legislation, did not "exist at Contederar iongi co, hits’ omiieas 


inguiry is not appropriate and other considerations must 


apply. 


Me The validity of “any partweular piece of legislation is 
not to be determined solely on the basis of whether the 
powers at issue are “judicial”, as ‘opposed to Sadminis-— 


trative", but the fact that powers are judicial cannot be 
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disregarded in determining whether the essential functions 


of ithe “tribunal are sinilarsto those Bomrarcotmts: 


Sh A-judicial powee;, as opposed) tovone  that® Usvtnereky 
reg uired foo be mere Wensiedehs 5 Udy. lsael yee leet O mes Chat 
contemplates. an, adjudacatlion, of rightspom obligations of 
parties in proceedings before curial or other tribunal that 
applies recognized rumesiand principles in a manner icon= 
Sistent with fairness and impartiality and makes decisions 
that bind the parties and are enforceable by law. General- 
LyPRhOwevyer; PT LECUS Net the apparatus of adjudication bul? Ene 
subject matter of the power that determines the issues 


raised by Section 96. 


ove Prowlnwetal lyr appointedr tribunals) cand beitwuested twi bh 
Judicial powers if they are similar to powers held by courts 


ofesummary |jurisdictionvat thet time ofmeonfiederation: 


Vee tlhe fact ubhat) ay tr ubunmailsmicy pramarmly, tents bed gy me 
administrative functions and makes decisions of an adminis- 
trative hature:wilimwnothepreventweaywcourtelrom Landing! thae 
legislation is ’anyalsrd sto theireamkéent thatieytAgives that 
tribunal some judicial powers. Inwithwestreqardymicthes Coupe 


stated: 


Whether such a finding may be escaped will tend to 
depend on whether the, judicial powers are seen" to 


7s 


be? nevelyVinc?Tden ts ‘6 FY or" aayunct s~ toy a -scnene 
formstne administration Of a "matter that” 1s other-— 
WISSOWLENLEA provinei alereqrisVative competence; 
ahbenro that “as tine PGént sVet = or adyunctssto tite 


scheme’ they may be necessary for its effective 
Dive Giron fig s 


8. If a legislative scheme deals with a subject matter that 
did not exist in 1867, the legislature must select the kind 
of tribunal appropriate to exercise the powers conferred by 
the Lequslation. — In deing so, the legislature muct decide 
whether “the powers are of Such a nture that’ they ought tay pe 
exercised by a Section 96 judge with the qualifications such 
a person normally holds or whether they should be exercised 
by a provincially appointed tribunal whose members possess 
specialized knowledge or experience. The Correctness, oF 


this decision will be tested “in the manner sel out above, 


Following this review of principles, the Court examined the 
legislative scheme of the Residential, Tenancies Aciweand 
described the operation of the Commission. 

The Court engaged im lan historical inquiny sand sroundg 
that the powers given to the Commission to make eviction and 
compliance orders were Similar to those, exercised by 


Superior. Courts rand Gcounm ty Judges at the time wf 


Confederation. The Court stated: 


With regard to the Commission's power to make 
Orders! for the emictiondoiit ifatte? cehere rs 7iwe 
apink,; @ direct CcOunterpgexr in the powers 
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exercised by a Superior Court before Confederation 
in actions,of, ejectment.and,by .County).Jdudgesein 
summary proceedings brought by landlords seeking 
to be put in possession, albeit that the grounds 
On which recourse may now be claimed are signifi- 
cantly broader than before. The same holds true 
with regard to the Commission's power to make 
Ordérs requiring compliance with obligations 
imposed under the 1979 legislation, which finds a 
direct although limited counterpart in the powers 
Of the: courts! before: 18 67.,. i Vcertaine-ctrcun— 
Stances of non-compliance with contractual or 
other obligations ¥or landlords? of ste nan Ge sare 
award damages or specific performance, or to grant 
injunctive relief. 


Tine Courtrthen tdéealiti: wit theltcontentuoneby = eihre 
Attorney-General for Ontario that the Commission was not a 
court. The Attorney-General had based this contention on 


the following submissions: 


Lvs In some cases, the Commission would be dealing with 
Matters or disputes brought before it not by the landlord or 
tenanbbit ‘byw aicchirdtparty a Srkuatieonnnoritcually found 


in: coUuYvtis 


2. Most. of: the’ matterst that "the Commigsiton® wou la? deal with 


would not be matters of high importance. 


3. "Phe Conmission iwasetericondiict proceedings Iwi tious 
formality and to adopt the most expeditious. method: oF 
determining questions that arose in any proceedings. 


Decisions would: be made .on the bas le ofr thie!) realemewnt and 


Justice of each case. ‘Ini ‘addition, the Commission, .unlike a 
court, would be made accessible to landlords and tenants by 


remaining open on weekends, evenings, or holidays. 


4, Them Conmusisii on, .sumbike g ancouestyy Miogh tina Cticasy am 


inquisitorial body. 


2) The Commission would ibe’ bound by ythe) Statutony, Powers 


Procedure Act yand notwiby tthe wer let (cules Vofveyrdenge 


followed in courts. 


The Ontario Court of Appeal, did not accept these sub- 
missions. It held that, for the most part, the Legislature 
did neotsintend the Commpssa on Sto win terviene: Onuwset eown 
initiative in disputes between landlords and tenants. 
Generally, it was to become involved only when one party or 
the other invoked its Jurgsidiction.pethe) Court seteda that 
although ‘some of the* issues coming before, the Commission 
would not ‘be’ matters: of “high importance”, others "would be 
of great substance to the parties. Tica Clon. -Le LOUuna 
that many of the issues that the Commission would face would 
be far “trom Simole, requiring ‘dirpicuit whindindge: @guaoct land 
application of law. The Court held that even though the 
Commission was bound to follow the most expeditious method 
of determining the question in dispute and to decide issues 


on the real merits and justice of the case, it was still 
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bound by law and precedent. It noted that the Commission 
was not far removed from courts, which are often empowered 
to make orders on the basis of what is just and fair. With 
respect to the inquisitorial powers given to the Commission, 
the Court noted that they were necessary primarily to enable 
the Commission topattiempt, toa, settlewissues jpniom tora 
hearing; these powers, it noted, were not vital to the 
Commission's duty to arrive at resolutions of disputes 
between landlords and tenants and to make orders binding 
upon the parties. The Court found no significance whatever 
in the fact, that the Stacrutory Powers, Puoceduremacim was 
expressly designated to govern Commission proceedings since 
the Commission, given the powers it was to exercise, would 
have been bound to comply with that Act in any event. In 


conclusion, the. Coure scared: 


wee Ne CO. NOt Chunk alc Cam. Sil eee sisi Valea enc 
contended that the Commission, in exercising the 
powers conterred On iat. by the Act Ibo make 
decisions and Orders in matters in dispute between 
landlords and tenants, does so within an insti- 
tutional framework and an operational setting so 
unlike a Court that, no ‘comparison tof “es wpowere 
With.~those exercised. bya court. can, mahidly be 
made for any purpose relevant to the issue before 
this court. We are therefore of the opinion that 
Che” frre: Content von of Counsel. for ie 
Attorney-General cannot prevail to determine that 
issue. 


The Attorney-General had also argued thaw af cone 


Commission was held to be like a court, then it wae like a 


L7 


court: of¢ summary ojurisdictiion, tather? than a Section 96 
court. This argument was not based on the contention that 
Summary jurisdiction courts made orders of the kind the 
Commissioners were empowered to make, but rather that 
eviction and compliance orders had been made by county or 


dastricthcourt sudgesitacting' as ~ersGia “designata . In 


rejecting this argument, the Court relied on the recent 
Supreme Court of Canada decision in Herman et al vs. Deputy 
Attorney-General «for ,»Ganada w( (1979) 491 IDab. RY e( tay a3): The 
Court cited with approval Mr. Justice Dickson's comment 


there: 


Prima facie, Parliament should be taken to intend 
a Judge to act qua Judge whenever by statute it 
grants powers to a Judge. He who alleges that a 
Judge, ibs: act ingruetnesthes,speca adopoapacitivye Of) “a 
persona designata qmust. find wm lthel speentic 
legislation provisions which clearly evidence a 
contrary intention on the part of Parliament. The 
text to be applied in considering whether such a 
contrary intention appears in the relevant statute 
Can dbe ccas tl inthe’ form ‘of -alquestion: Ls tire 
Judge ‘exercising a peculiar, and distinct wand 
exceptional »gurwedi chiom(separante fie cred 
unrelated to the tasks which he performs from day 
to day as a Judge, and having nothing in common 
with the Court of which he is a member? 


The Court applied this test and found no evidence that 
the provisions empowering county judges to make such orders 
before Confederation empowered them to do so as persona 


designata. 
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The Courty thens dealt, withpthe/conbemea ony tiaeethe 
powers to be exercised by the Commission were new and that, 
therefore, the Court should not be guided solely by whether 
they were analogous to those exercised by Section 96 judges 
at the time of Confederation. The Court rejected this 
Submission, noting that the fact that the grounds for making 
eviction or compliance orders might be different did not, in 


and of itself, make the powers new. The Court stated: 


It therefore appears to us to be an inescapable 
conclusion that in large measure, the powers so 
conferred on the Commission not only “broadhy 
conform" to those powers until now exercised by 
Section 96 Courts, but are in fact those very 
powers, either unchanged or changed only to the 
degree necessary to allow for them more flexible 
application in the manner indicated. 


The Court concluded by dealing with the argument that 
the powers given the Commission were primarily adminis- 
trative, rather than judicial. The Court also rejected this 


Submission, stating: 


The -fact "that che? leqislature has =seen fie *to 
intermix with the Commission's judicial powers 
other duties and functions cannot, we think, alter 
the essential nature or quality of those powers, 
or” lend” them’ to ‘an“inmunitcy fron scrutiny ia tie 
light of Section 96 which they could not expect to 
enjoy if they stood alone. 


The Court found that’ “the impugned powers given ‘to “tire 


Commission were not mere incidents of an overall scheme but 


fH 


rather core elements of the Commission's overall authority 


to decide matters in dispute between landlords and tenants. 


THE DECISION OF THE SUPREME COURT OF CANADA 


The Supreme Court of Canada began its Reasons for Judgement 
with a brief review of Ontario landlord and tenant law and 
the changes in it during the years preceding the reference. 
The Court then dealt with the provisions of Section 96 of 
the Borbishs North Amenica Aotyy Mr. “Justice backson, speaking 


on behalf of the Court, Summarized their effect by stating: 


Section 96 has thus come to be regarded as limit- 
ing provincial competence to make appointments to 
a tribunal exercising Section 96 judicial vowers 
and cnereroLe ast implpcitily Limiting oLoy Lice. 
competence to endow a provincial tribunal with 
SUCH DOWErs. 


The Court then reviewed some of the case law interpret- 
ing Section 96 over the years and concluded that deciding 
whether “a particular “piece “of “legislation is valid now 


involves three steps: 


In The first. step involves en Aistorical wnguiryy ec eat 
Shows ‘that the power ‘given a‘provincial tribundl is not 
wimilar- or analogous ta@°4 power “Tlormerly exercised by 


Section 96 courts, the matter is concluded and the 
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léeqis feted Onyars. vadeud PE sor the cotherehard ~.tiustorice) 
evidence shows that the impugned power is identical or 
analogous to, that) exercised by tee c Olona GaCounti sat 


Confederation, the process must go on to the second step. 


Dive Step. two- requires that, the function at assue. wbe 
appraisedwwithin  Ats. instatutional setting nor der oO 
determine whether it should still be considered judicial in 
that institutional setting. The question of swietier tie 
Eunction: 1s»judicialL.is, not, to be Wetermined .solely son “the 
basis of procedural trappings. Rather, the issue relates to 
the nature of the questions that the tribunal is called upon 


to decide. As Mr. Justice Dickson stated: 


Where a tribunal is faced with a private dispute 
between parties, and is called upon to adjudicate 
through the application of a recognized body of 
rules in a manner consistent with fairness and 
impartiality; then, normally, . ita bone tm nisl te 
judLleLalecapacity. 


If. the power is not.a judicial power, then the deqisiation 
is valid andtthe, inqubrysneedsqoeno eur ther, Ls kon othe 
other hand, the power is exercised in a judicial manner, it 


is necessary to proceed to the third step. 


3», the third step, said tne Court, emt pes: seca Lew or 


"the tribunal's (functionyas jas whovedineendems to lanpraice eohe 


Al 


impugned! functboredn? at sl sntPrre* instveweienal’ con text" 


Mr. Justice Dickson explained what was meant: 


What must be considered is the "context" in which 
the power is exercised. Tomko leads to the fol- 
lowing result: it is possible for administrative 
tribunals to exercise powers and jurisdiction 
which once were exercised by the Section 96 
Cour ts, It will depend on the context of the 
exercise of the power. It may be- that tthe 
impugned "judicial powers" are merely subsidiary 
Or ancillary to general administrative functions 
assigned to the tribunal ... or the powers may be 
necessarily incidental to the achievement of a 
broader” soc ralpobticy "of the legislatures. shin 
such a situation, the grant of the judicial power 
to provincial appointees is valid. The scheme is 
only invalid where the adjudicative function is 
the “sole: or’ central functiion®of fChertribunaly, .. 
so that the tribunal can be said to be operating 
"Tike “a*section-96 Court": 


After? ‘out lining’ this “three-part eingurry, SeherCourt 
applied it to its review of the Residential Tenancies Act. 

With’ respect’ to the First" part or thesinguiry,. the 
Supreme Court of Canada agreed with the Court of Appeal and 
found that the Commission's powers to order evictions or 
compliance were analogous to and in broad conformity with 
the kind of powers and jurisdiction historically exercised 
by Superior, County, or cdistrict courte. Inimaiidq this 
finding, the Supreme Court ‘of Canada rejecteq the 
Attorney-General's argument that superior or county court 
judges exercised these powers as persona designata. The 
Court also rejected the argument that courts of summary 


jurisdiction similar exercised Similar powers. (THis! Dart 


22 


of the argument seems to have been put somewhat differently 
in the Supreme Court, of Canada than, it hadj-beent, im ithe Court 
of Appeal. The suggestion appears to have been that since 
the Residential Tenancy Commission was to proceed in a 
Summary manner under a statute that uses layman's language, 
its jurisdiction would be-analogous togthaerot. agceourt of 
summary jurisdiction. ) 

In, the.second) part-ofJthe, inquany,, cthenCoumtreconcluded 
that the impugned powers, when viewed in their institutional 
setting, were essentially judicial. The Court noted that, 
with very few exceptions, the powers of the Commission under 
the Residential Tenancies Act would be invoked in the course 
of applications put forth by the parties concerned. It also 
noted that the Commission would not have complete discretion 
co setamatters right: rather, 1b coudd, only aovore. tne 
remedies and substantive provisions found in the Act and 
would be bound to follow certain principles of contract, and 
land law. Like the Court of Appeal, the Supreme Court of 
Canada was not persuaded that the Commission would not 
exercise judicial powers simply because it had some 
authority €6 act as an ingquisitorval pody. 

The Court then went on to step three, an examination of 
the relationship between the Commission's judicial powers 
and its’ other powers and jurisdiction under the Act. ‘It had 
been ‘argued™that= the Commission Was ‘essent tally an 


administrative body charged with supervising and regulating 


ZN 


all relations between landlords and tenants in Ontario and 
that its role of adjudicating disputes would be a merely 
Subsidiary or ancillary aspect of a broader role. ET 1S 
submission was rejected by the Supreme Court of Canada, 
which noted that the Commission's central function was to be 
resolving disputes through hearings between landlords and 


tenants. Mrs ®Justice ‘Dickson’ stated: 


It appears upon reading the Act as a whole that 
the central function of the Commission is that of 
resolving disputes, in the final resort by a 
judicial form of hearing between landlords and 
Henanus linen DiLlLK sof “the ‘Act 1s.) taken) mp/winh 
defining the rights and obligations of landlords 
and’ -venaices “and"with prescribing a method for 
resolving disputes over those obligations. 
Dispute resolution is achieved through application 
torche *Comnrssion<'*" lt ’is' true that the Commission 
is granted the power to mediate the dispute before 
mueasetob lagged tor hold 'a hearing, bate the 
Commission wil Pb ordrnarily have nwo right or duty 
to act as mediator unless invited to do so by one 
of the parties. If one party does not wish to 
settle, then a judicial hearing must be held anda 
Judgment rendered. The other functions of the 
Commissitoni are ‘either’ ancillary ‘to this function 
(i.e. the power to recommend policy or to advise 
the parties) or are separate and distinct from 
this core power, and bear no relation to 16 (i.e, 
the power was over rent review). 


Tt is interesting to note that in this third stage of the 
inguvey, ene. Court found /that the Commission wwasenot ‘4 
specialized agency since there was no requirement for any 
particular training or occupational experience for those. who 


were to be appointed Commissioners. 
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Like the Court of Appeal, ithe Supremes, Coure <on, Canada 
noted that. the impugned. powers were, at -thep-corne? oiythe 
powers and functions the Legislature sought to give to the 
Commission. 

In concluding its reason and dismissing the appeal, the 
Supreme Court responded to an argument vadvaneedy byeene 
Attorney-General that the court system was too formal, 
cumbersome, and expensive to deal with the matters set out 
in the, Residential Tenancies, Acioy (Mia) justrce #DiCcKson 


responded: 


«+» L am neither unaware .of,. nor) unsympatheticrto, 
the arguments advanced in support of a view that 
section 96 should, not be interpreted, so;,aisiGto 
thwart’ or unduly restricts thea tutiiresdrewthoe Jot 
provincial administrative tribunals. Yet, however 
worthy the policy, objectives, it.must.bes recaog- 
nized that we, as.a Court, .arei not. givenncthe 
freedom to choose whether the problem is such that 
provincial, rather.than -federal, authority ishouwld 
deal with it. We must seek to give effect to the 
Constitution, as we understand it, and with due 
regard for, the .manner.d haewh icc bra tiohasinbe.e n 
judicially intenpreteda-im hey ces ta Li, ithe 
impugned power is violative of Section 96, it must 
be struck down. 


CONCLUSION 


The court decisions described above made it clear that the 
begislature could not proclaim a number of secttons of tne 


Residential Tenancies Act without violating the provisions 


phe 


of Section 96 of the British North America Act. As a 
result, jurisdiction over all aspects of landlord and tenant 
matters except rent review remains with county court judges. 
Although all the provisions of the Act are. set out in the 
Revised Statutes of Ontario, 1980, generally speaking only 
those provisions relating to rent review are in effect. 
Part IV of the Landlord and Tenant Act remains in force and 


governs more general legal relations between landlords and 


tenants. 
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